
 
 

 
TENNESSE BUREAU OF WORKERS’ COMPENSATION 

IN THE COURT OF WORKERS’ COMPENSATION CLAIMS 
AT CHATTANOOGA 

 
Meshia Tate, ) Docket No.: 2019-01-0399 

Employee, )  
v. )  
Daryl Doney, d/b/a Middle Tennessee 
Respiratory, 

) 
) 

 
State File No.: 88407-2018 

Employer, )  
And )  
Travelers Property Casualty Company of 
America, 

) 
) 

 
Judge Thomas Wyatt 

                       Carrier. )  
   
 

EXPEDITED HEARING ORDER FOR MEDICAL BENEFITS 
 

      
On September 28, 2020, the Court held an Expedited Hearing in which Meshia Tate 

sought to replace her authorized treating physician for not providing ongoing care and 
obtain treatment for a meniscal tear.  Daryl Doney countered that Ms. Tate is not entitled 
to change her authorized physician when she has not sought care from him for several 
months and, further, that she did not establish her meniscal tear is work-related.  For the 
reasons below, the Court orders that Doney authorize Dr. Jeffrey Peterson to replace Dr. 
Martin Fiala as authorized treating physician.   

 
History of Claim 

 
 Ms. Tate worked for Doney as an equipment technician for approximately twelve 
years, transporting items such as hospital beds and respiratory equipment for assembly in 
patients’ homes.  She carried items weighing up to sixty pounds from warehouse to van to 
patient’s homes daily.  She squatted repetitively when assembling the equipment.  Before 
her injury, she did not experience symptoms other than temporary aches and pains in her 
left wrist and right knee.   
 

On November 13, 2018, Ms. Tate fell from a ladder at work and fractured her left 
wrist.  She testified that she caught her right leg in the ladder as she fell.  She suffered 
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immediate, extreme wrist pain and sought emergency care, where Dr. Martin Fiala applied 
an external fixator held in place by surgically-implanted pins. Upon her release, he 
scheduled her to see him again in his office.   
 

Ms. Tate testified that an adjuster for Doney’s carrier might have called the day after 
surgery to discuss doctors.  She does not remember whether she was given the option of 
selecting a physician other than Dr. Fiala, but she never received a panel form to sign.  She 
continued to receive authorized care from Dr. Fiala for her wrist.    
 

Ms. Tate missed work for approximately three months after surgery and was mostly 
sedentary during her absence.  After returning to work, she felt pain, swelling, and 
weakness in her right knee, which worsened when she stepped into a truck. 

 
Ms. Tate went to a private provider for her increased right-knee pain.  An MRI taken 

on April 11, 2019, revealed degenerative changes but also noted the following: “[t]ear of 
the medial meniscal posterior horn close to the root [that] appears to be radially oriented.  
Mild abnormal signal also extends into the posterior horn and body.  Increased signal of 
the lateral meniscal posterior horn extends very close to the superior articular surface[.] 
(Emphasis added.) 
  

Doney initially controverted the knee claim; however, Dr. Fiala stated, within 
“100% medical certainty,” that Ms. Tate’s meniscal tears were related to her fall at work.  
He reasoned that meniscal tears cause disabling pain, and Ms. Tate did not complain of this 
pain until after the fall.  Based on this opinion, Doney authorized knee surgery by Dr. Fiala 
without presenting Ms. Tate with a panel.  Dr. Fiala surgically repaired the torn medial and 
lateral menisci, but the operative report is silent about whether those surgeries repaired the 
tears in the posterior horn..  

 
Ms. Tate continued to experience pain in her knee after surgery, particularly while 

performing lunges and squats during therapy, so Dr. Fiala stopped those activities.  She 
also heard a pop and experienced pain while getting into her car.  Dr. Fiala injected her 
knee, but her pain persisted. 

 
Ms. Tate additionally continued to experience wrist pain and stiffness.  She testified 

she repeatedly reported her symptoms, but Dr. Fiala only advised her to rub her wrist with 
Vitamin E and lotion and give it time to heal.  She did as he instructed, but the pain and 
stiffness remained.  

 
On November 13, Dr. Fiala placed Ms. Tate at maximum medical improvement 

from both injuries without recommending further treatment.  He released her without 
restrictions, writing that the arthritis, bone spurs, and chondral changes in her knee were 



 
 

degenerative and not work-related.  He also counseled her to seek private health insurance 
to provide an option “should her knee give her any further concerns.”1   
 

Without authorization, Ms. Tate saw orthopedist Dr. Jeff Peterson for additional 
treatment.  He recorded her complaints of left-wrist and right-knee pain, stiffness, and 
weakness and, on exam, noted significant restriction in bending her left wrist.  He obtained 
wrist and knee MRIs in early March 2020. 

 
The wrist MRI showed arthritis and “internal debris” at the fracture site as well as 

thickening and possible tear of a ligament.  The knee MRI showed a “[c]omplex tear of the 
posterior horn of the medial meniscus.”  Dr. Peterson recommended referral to a hand/wrist 
specialist and arthroscopic knee surgery, which he was willing to perform.  Ms. Tate has 
not been able to obtain the recommended treatment because of her lack of health insurance. 

 
Ms. Tate continues to work for Doney despite ongoing wrist and knee pain.  She 

cannot lift heavy items as she did before.  She argued Dr. Fiala’s failure to treat her ongoing 
symptoms entitles her to change treating physicians.  She has lost confidence in Dr. Fiala 
and would not allow him to operate on her again.  She asked the Court to establish Dr. 
Peterson as the authorized treating physician.   

 
Doney countered that Dr. Fiala is willing to treat Ms. Tate, but she will not give him 

the chance.  Thus, she has no basis for changing physicians.  Doney also denied the 
compensability of the current meniscal tear, arguing it was not present when Dr. Fiala 
performed surgery. 

 
At the hearing, Drs. Fiala and Peterson testified by deposition.  The Court will 

summarize their respective testimony. 
 

Dr. Fiala 
 
Dr. Fiala is a general orthopedic surgeon.  He saw Ms. Tate emergently and treated 

her multiple wrist fractures with a fixator as opposed to performing a more difficult surgery 
to place plates and pins around the fracture.  He testified this resulted in the fractured bones 
healing in correct alignment. 

 
Regarding the knee surgery, Dr. Fiala testified he removed torn portions of both the 

medial and lateral menisci.  As to whether he saw a meniscal tear in the posterior horn 
during surgery, he first stated: “[d]on’t believe so.”  He then added, “I would submit she 
probably retore it or tore it some more [after surgery.]  Don’t know that for sure, but that 
would seem to be the case.”  (Emphasis added.)  Later, he affirmed that he did not observe 

 
1 No evidence suggests that Dr. Fiala tried to obtain authorization from Doney for further right-knee 
treatment. 



 
 

a posterior-horn tear during surgery, and he testified that photographs of the surgery did 
not show this type of tear.2 

 
Regarding the current tear’s cause, Dr. Fiala stated that he observed extensive non-

work-related degenerative changes at the time of surgery that would predispose her to 
meniscal tears.  Further, while pointing to surgical photographs, he testified, “this [the 
surgery], unfortunately, for Ms. Tate is the kiss of death for that knee going forward.  This 
is going to be a problem with recurrent issues, recurrent problems.”  Dr. Fiala also reversed 
his previous “100%” opinion that the meniscal tears he repaired were work-related.  
Considering the pre-existing arthritis, he testified he could not ascribe more than fifty 
percent of the causation of any of the meniscal tears to the fall at work.  Finally, Dr. Fiala 
stated that, although Ms. Tate had not sought treatment with him since November 2019, he 
was willing to continue treating her work-related injuries.  

 
Dr. Peterson 

 
Dr. Peterson practices general orthopedic surgery.  He saw Ms. Tate twice and 

ordered MRIs of her left wrist and right knee. 
 
Dr. Peterson testified that he would have used plates and pins to stabilize Ms. Tate’s 

comminuted wrist fracture.  He stated that Dr. Fiala’s treatment resulted in correctly 
aligned, healed fractures, but that soft-tissue or nerve damage might be causing continuing 
symptoms.  He questioned whether Ms. Tate received post-surgery physical therapy as 
quickly as needed for optimal benefit.  He referred her to a hand/wrist specialist to provide 
ongoing treatment.   

 
As to the knee, Dr. Peterson testified that the MRI showed a torn meniscus at the 

posterior horn, and he recommended surgical repair.  He questioned, but could not state 
conclusively, whether Dr. Fiala missed the tear in surgery.  Regarding causation, Dr. 
Peterson testified that all the meniscal tears in her right knee, including the unrepaired tear, 
arose primarily out of and in the course and scope of her work-related fall.  He would not, 
however, state that the arthritis was work-related. 

 
Dr. Peterson testified his referral to a hand/wrist specialist was reasonable because 

Ms. Tate’s persistent problems were beyond the expertise of general orthopedists such as 
himself and Dr. Fiala.  Finally, he stated that bad results were almost certain to occur if a 
patient underwent treatment from a physician in whom she had lost confidence. 

 
 

 
2Ms. Tate objected to Dr. Fiala’s testimony about the photographs because he did not provide them upon 
her attorney’s discovery request.  The Court overruled the objection as it related to Dr. Fiala’s testimony 
but sustained it regarding Doney’s cross-examination of Dr. Peterson because he had not reviewed the 
photographs. 



 
 

Findings of Fact and Conclusions of Law 
 

Change of Physician 
 

At this Expedited Hearing, Ms. Tate must prove she will likely prevail at trial 
regarding her request to change her authorized physician.  Tenn. Code Ann. § 50-6-
239(d)(1) (2019).  Tennessee Code Annotated section 50-6-204(a)(1)(A) requires an 
employer to furnish medical treatment for a compensable injury.  The employer must offer 
the employee a choice of three physicians from which to select an authorized treating 
physician.  Tenn. Code Ann. § 50-6-204(a)(3)(A)(i).  The employee must accept treatment 
from the selected physician if she expects the employer to pay.  See Lindsey v. Strohs Cos., 
830 S.W.2d 899, 902-3 (Tenn. 1992). 

 
Here, Ms. Tate never received a panel for either her wrist or knee injuries.  The 

Court holds that the conversation between an adjuster and Ms. Tate did not alter Doney’s 
obligation to provide Ms. Tate with a panel.3  While expediency might have formed the 
basis of Dr. Fiala’s treatment, the fact remains that Doney did not comply with the law by 
providing Ms. Tate a choice of physicians. 

 
Doney’s failure to provide a panel for treatment, standing alone, does not mandate 

a change in authorized treating physicians; however, it creates the risk that the employer 
may have to pay for treatment “by a physician of the employee’s choice.”  Ducros v. Metro 
Roofing and Metal Supply Co., Inc., 2017 TN Wrk. Comp. App. Bd. 62, at *11 (Oct. 17, 
2017).  In Ducros, the Appeals Board allowed the employee to change treating physicians.  
Although the circumstances there are different from those here, the Board in Ducros 
acknowledged that circumstances can arise that justify requiring the employer to pay for 
treatment by an unauthorized physician of the employee’s choice. 

 
Ms. Tate asserts that Dr. Fiala’s failure to treat her ongoing symptoms justifies a 

change in treating physician.  The Court agrees.  Dr. Fiala declined to treat Ms. Tate’s 
ongoing wrist pain for several months after he returned her to work without restrictions.  
He also released her without restrictions despite her right-knee complaints.  Significantly, 
Dr. Fiala counseled Ms. Tate when he released her that she should get private health 
insurance to pay for “any further concerns” with her knee.  The Court holds those 
circumstances communicated to Ms. Tate that Dr. Fiala had nothing else to offer under 
workers’ compensation for ongoing treatment.  

 
In deciding that Ms. Tate may select her own treating physician, the Court relies on 

U.S. Fid. & Guar. Co. v. Morgan, 795 S.W.2d 653, 655 (Tenn. 1990).  There, the Supreme 

 
3 Doney argued that Tennessee Code Annotated section 50-6-204(a)(3)(D)(ii) applied here.  The Court 
disagrees because no evidence showed that Doney presented a panel form to Ms. Tate as required by the 
statute. 



 
 

Court required the employer to pay bills for unauthorized treatment when the authorized 
physician, who was not selected from a panel, told the employee he did not know what was 
causing his symptoms or how to treat him.   

 
Here, Dr. Fiala dismissed Ms. Tate from his care, despite her ongoing complaints, 

without even trying to determine the cause of her pain or if further treatment was in order.  
Further, Dr. Fiala released Ms. Tate for her knee under the unsubstantiated assumption that 
workers’ compensation would not pay for any other treatment.  

 
Based on the above, the Court holds that Ms. Tate is likely to establish at trial that 

Doney should authorize Dr. Peterson for ongoing treatment of her work-related injuries.   
Doney shall authorize Ms. Tate to see Dr. Peterson as soon as possible.  If Dr. Peterson 
continues to recommend knee surgery and a referral to a hand/wrist specialist, Doney shall 
promptly authorize or otherwise respond to the surgery recommendation and provide a 
panel of hand/wrist specialists.  See generally Tenn. Code Ann. § 50-6-204(a)(3)(A) (the 
treating physician may make a referral to a specialist where necessary).   

 
Posterior-Horn Tear 

 
Regarding the meniscal tear, Ms. Tate must establish that she will likely prove at 

trial that her current meniscal tear arose primarily out of and in the course and scope of 
employment.  Tenn. Code Ann. § 50-6-102(14).  The employment is the primary cause if 
it provides more than fifty percent of causation, considering all possible causes.  Causation 
must be established by medical expert opinion stated within a reasonable degree of medical 
certainty.  Tenn. Code Ann. § 50-6-102(14)(C)-(D).   

 
In considering this issue, the Court holds that Ms. Tate is a credible witness.  She 

testified in a direct and affirmative manner.  Even though she became emotional as she 
recounted the effect of her injuries on her activities, her testimony remained consistent 
throughout.  The Court believes Ms. Tate’s testimony that her right-knee pain did not 
subside after Dr. Fiala’s surgery. 

 
The Court also considered Dr. Fiala’s testimony that he did not find a posterior-horn 

tear during surgery.  The Court gives little weight to that testimony because the pre-surgery 
MRI of Ms. Tate’s right knee showed both lateral and medial tears that extended into the 
posterior horn.  The Court also discounted Dr. Fiala’s testimony because he so radically 
changed his causation opinion.  Before Doney authorized surgery, he was “100%” certain 
that the meniscal tears were from the fall.  It was only after he performed surgery that he 
felt he could not attribute any of the meniscal tears to the work-related fall. 
 

For the above reasons, the Court accepts Dr. Peterson’s opinion that the current 
posterior-horn tear arose primarily from the fall.  The Court holds that Ms. Tate will likely 
prevail in establishing at trial that her current meniscal tear is work-related.   



 
 

 
IT IS, THEREFORE, ORDERED as follows: 

 
1. Doney shall authorize Dr. Jeffrey Peterson to provide ongoing reasonable and 

necessary treatment of Ms. Tate’s work-related left-wrist and right-knee injuries.  
Doney shall promptly schedule Ms. Tate an appointment with Dr. Peterson.    
 

2. If Dr. Peterson continues to recommend knee surgery and/or referral to a hand/wrist 
surgeon, Doney shall authorize or otherwise appropriately respond to the surgery 
recommendation and provide Ms. Tate a panel of hand/wrist specialists. 
 

3. This case is set for a Status Hearing at 2:00 p.m. Eastern Time/1:00 p.m. Central 
Time on January 11, 2021.  You must call (615) 741-3012 or toll-free at (855) 
747-1721 to participate.  Failure to call might result in a determination of the issues 
without your further participation.      
 

4. Unless an interlocutory appeal of the Expedited Hearing Order is filed, 
compliance with this Order must occur no later than seven business days from 
the date of entry of this Order as required by Tennessee Code Annotated 
section 50-6-239(d)(3).  The Insurer or Self-Insured Employer must submit 
confirmation of compliance with this Order to the Bureau by email to 
WCCompliance.Program@tn.gov no later than the seventh business day after 
entry of this Order.  Failure to submit the necessary confirmation within the 
period of compliance may result in a penalty assessment for non-compliance. 
 

5. For questions regarding compliance, please contact the Workers’ Compensation 
Compliance Unit via email WCCompliance.Program@tn.gov. 
 
ENTERED October 2, 2020.  

 
 
 

_____________________________________  
    Judge Thomas Wyatt 

Court of Workers’ Compensation Claims 
  



 
 

APPENDIX 
 

Exhibits:  The Court considered the following exhibits admitted into evidence during the  
                 Expedited Hearing: 

1. Affidavit of Meisha Tate 
2. Transcript of the deposition of Dr. Martin Fiala and attached exhibits 
3. Transcript of the deposition of Dr. Jeffrey Peterson and attached 

exhibits   
 
Technical record: The Court considered the following filings in making its decision: 

1. PBD 
2. DCN 
3. REH 
4. Employer Witness and Exhibit List 
5. Employer Prehearing Statement 
6. Employee Witness and Exhibit List 
7. Employee Position Statement 
8. Employer Position Statement 
9. Employer Prehearing Statement  

 
CERTIFICATE OF SERVICE 

 
I certify that a copy of the Order was sent as indicated on October 2, 2020. 

 
Name Certified 

Mail 
Email Service sent to: 

Benjamin Newman 
Employee’s Attorney  

 X bnewman@galligannewmanlaw.com  
skelley@galligannewmanlaw.com  

Richard Clark 
Employer’s Attorney 

  X rclark@eraclides.com  
lrayhall@eraclides.com  

 
 

 
______________________________________ 

         Penny Shrum, Court Clerk 
Wc.courtclerk@tn.gov  
 

/s/Penny Shrum                                 w/permission JD


