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TENNESSEE BUREAU OF WORKERS’ COMPENSATION 

IN THE COURT OF WORKERS’ COMPENSATION CLAIMS 

AT NASHVILLE 

 

James McGauvran, ) Docket No. 2020-06-0558 

Employee, )  

v. ) 
 

ATOS Syntel, Inc., ) State File No. 32368-2019 

Employer, )  

And ) 
 

Hartford Accident & Indemnity Co., ) Judge Kenneth M. Switzer 

                      Carrier. ) 

 

 

 

EXPEDITED HEARING ORDER  

(DECISION ON THE RECORD) 

 

 

 James McGauvran fell approximately four feet from a concrete wall while checking 

his work email and calendar and vaping in a designated smoking area.  ATOS denied the 

claim, asserting that he did not suffer an injury as that term is defined in the Workers’ 

Compensation Law and the injury is idiopathic.  The parties asked the Court to decide the 

threshold question of the compensability of the claim.  For the reasons below, the Court 

holds that Mr. McGauvran is likely to prevail at a hearing on the merits that he suffered a 

compensable injury. 

 

Claim History 

 Mr. McGauvran worked for ATOS, an international technology-services company, 

managing twenty-six employees in the United Kingdom, India and the United States. 

 Mr. McGauvran testified that he was performing these job duties when he was 

injured on April 23, 2019.  Specifically, Mr. McGauvran went to the parking ramp next to 

his office to smoke in an area nicknamed the “third-floor meeting room.”  He said that the 

space was frequently used for smoking but also for work discussions with his manager.  

Mr. McGauvran sat on a nearby wall and began using a vaping device.  He explained he 

was trying vaping in an attempt to quit smoking cigarettes.  He testified that, while 

reviewing emails and his calendar on his phone, he began coughing so hard that he “passed 

out” and fell backward off the wall. 
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 Mr. McGauvran broke his neck and toe from the fall.1  He sought emergency 

treatment that included fusion surgery.  According to Mr. McGauvran, he suffered serious 

complications that require additional treatment. 

Findings of Fact and Conclusions of Law 

Mr. McGauvran must show that he is likely to prevail at a hearing on the merits.  

Tenn. Code Ann. § 50-6-239(d)(1) (2020); McCord v. Advantage Human Resourcing, 2015 

TN Wrk. Comp. App. Bd. LEXIS 6, at *7-8, 9 (Mar. 27, 2015). 

Injury Arising Primarily out of Employment 

 

 To prove a compensable injury, Mr. McGauvran must show that it arose primarily 

out of and in the course and scope of his employment.  Tenn. Code Ann. § 50-6-102(14).  

An injury occurs in the course of employment if it takes place while the employee was 

performing a duty that he was employed to perform.  Jacobs v. Bridgestone Americas Tire 

Operations, LLC, 2018 TN Wrk. Comp. App. Bd. LEXIS 4, at *9 (Feb. 7, 2018).  Thus, 

the course of employment requirement focuses on the time, place, and circumstances of the 

injury.  Id. at *10.  The “arising out of” requirement refers to causation and means “cause 

in the sense that the accident had its origin in the hazards to which the employment exposed 

the employee while doing his work.”  Navyac v. Universal Health Servs., 2016 TN Wrk. 

Comp. App. Bd. LEXIS 16, at *15 (Mar. 31, 2016) (citations omitted). 

 

 Focusing on the place and circumstances, Mr. McGauvran testified that he fell while 

vaping in a designated smoking area, dubbed the “third floor meeting room,” where he had 

previously discussed work with his manager while smoking.  ATOS argued that Mr. 

McGauvran was not performing his job duties or otherwise providing a benefit to it because 

he was vaping when he became injured.  This argument ignores his unrefuted testimony 

that he was working while on this break, reviewing his emails and calendar on his phone. 

 

 ATOS further contended that Mr. McGauvran was vaping for the first time, and his 

fall was “100% caused by Employee’s personal action of vaping.”  Whether it was Mr. 

McGauvran’s first time vaping is immaterial; he could have coughed from smoking 

tobacco as well.  Rather, Tennessee has long recognized the “personal comfort doctrine,” 

which generally brings injuries suffered by employees while on authorized breaks, 

including smoke breaks, within the umbrella of compensable injuries.  See Jacobs, at *11-

12.  Moreover, “the workers’ compensation law does not expressly state that the employee 

must, at the time of the injury, have been benefiting his or her employer; it merely states 

that the injury must be one ‘arising out of and in the course of the employment.’”  Id. at 

*12. 

 

 
1 The parties have not filed medical records, so this order recounts facts about Mr. McGauvran’s treatment 

conveyed solely by his deposition testimony. 
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 ATOS additionally argued that the injury is idiopathic.  “An idiopathic injury is one 

that has an unexplained origin or cause, and generally does not arise out of the employment 

unless some condition of the employment presents a peculiar or additional hazard.’”  

McCaffery v. Cardinal Logistics, 2015 TN Wrk. Comp. App. Bd. LEXIS 50, at *9 (Dec. 

10, 2015) (citations omitted).  An injury that occurs due to an idiopathic condition is 

compensable “if an employment hazard causes or exacerbates the injury.”  Id. at *10.  

ATOS argues that Mr. McGauvran’s injury was caused by vaping and not a hazard of 

employment. 

 

 In McCaffery, the employee was driving when he sneezed and lost control of his 

truck.  The employer argued that the sneeze initiated the chain of events that caused the 

employee’s injuries.  The Appeals Board disagreed, stating that the focus is on “the causal 

link between the employment and the accident or injury, rather than a causal link between 

the employment and the idiopathic episode.”  Id. at *11.  Applying that rationale, the 

Court’s focus should be on the causal link between Mr. McGauvran’s work as a manager 

and the accident he suffered while reading emails and reviewing his calendar.  The Court 

finds his employment as a sufficient connection.  He is likely to prevail at a hearing on the 

merits that he suffered an injury arising primarily out of and in the course and scope of 

employment, which was not idiopathic in nature. 

 

Fees 

 

 Mr. McGauvran’s attorney seeks an award for fees under Tennessee Code 

Annotated section 50-6-226(d)(1)(B). 

 

 The Appeals Board has held that “a decision to award attorneys’ fees and expenses 

at an interlocutory stage of a case should be made only in extremely limited circumstances.”  

Travis v. Carter Express, 2019 TN Wrk. Comp. App. Bd. LEXIS 25, at *10 (June 24, 2019) 

(emphasis in original).  Further, “although a finding of wrongfulness may ultimately 

support an award of reasonable attorney’s fees and costs in accordance with section 50-6-

226(d)(1)(B), it does not, standing alone, support an award of attorney’s fees and costs at 

an interlocutory stage of the case.  Id. at *13 (emphasis in original).  Also:  

 

[W]hen an employer denies a claim or refuses to initiate benefits based on an 

unsettled issue of law or on a reasonable interpretation of the facts available 

to it at the time the claim is denied, even if that denial is later found to be 

wrongful, the court should delay an award of attorney’s fees until the 

litigation has run its course and there is no longer a question as to the 

compensability of the claim or whether the employee is owed workers’ 

compensation benefits. 

 

Id. at *14 (emphasis added). 
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 Here, the Court finds that this case presents no “extremely limited circumstances” 

favoring a fee award at the interlocutory stage.  Mr. McGauvran may renew his request for 

fees at the compensation hearing if the question of compensability no longer exists.2 

This case is set for a status hearing on May 3, 2021, at 9:00 a.m. Central Time.  

You must call (615) 532-9552 or (toll-free) (866) 943-0025.  Failure to appear might result 

in a determination of the issues without your further participation. 

IT IS ORDERED. 

 

ENTERED March 5, 2021. 

 

 

 

     _____________________________________ 

     JUDGE KENNETH M. SWITZER 

      Court of Workers’ Compensation Claims  

 

APPENDIX 

 

Exhibits: 

1. Petition for Benefit Determination 

2. Amended Petition for Benefit Determination 

3. Dispute Certification Notice 

4. Request for Expedited Hearing and Declaration of Mr. McGauvran 

5. Status Hearing Order, November 17, 2020 

6. Status Hearing Order, February 8, 2021 

7. Deposition Transcript 

8. Docketing Notice and Order 

9. Declaration of James McGauvran and attached photos 

10. Employer’s Response to Employee’s Petition for Benefit Determination 

11. Compensation Hearing Pre-Trial Statement of Petitioner 

  

 
2 See also the November 17, 2020 status order:  “Mr. McGauvran’s attorney clarified that he only seeks a 

decision on compensability at this time.” 
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CERTIFICATE OF SERVICE 

 

I certify that a copy of this Order was sent as indicated on March 5, 2021. 

 

Name Certified 

Mail 

Via 

Fax 

Via 

Email 

Service sent to: 

Jim Higgins, employee’s 

attorney 

  X jsh@higginsfirm.com 

Stephanie@higginsfirm.com  

Blair Cannon, 

employer’s attorney 

  X bcannon@thehartford.com  

 

 

 

 

_____________________________________ 

    Penny Shrum, Clerk of Court 

Court of Workers’ Compensation Claims 

WC.CourtClerk@tn.gov 
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