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TENNESSEE BUREAU OF WORKERS’ COMPENSATION 

IN THE COURT OF WORKERS’ COMPENSATION CLAIMS  

AT GRAY 

 

DAN CODY, ) Docket No. 2020-02-0545 

Employee, )  

v. )  

G.UB.MK CONSTRUCTORS, ) State File No. 13453-2020 

Employer, )   

And ) 
 

ZURICH NORTH AMERICA, ) Judge Brian K. Addington 

Carrier. )  

 
 

 

 

ORDER DENYING SUMMARY JUDGMENT 

 

 

This case came before the Court on April 16, 2021, upon G.UB.MK Constructors’s 

Motion to Dismiss or For Summary Judgment.1  Because the Court considered matters 

outside the pleadings, the Court deems G.UB.MK’s motion as a Motion for Summary 

Judgment.  G.UB.MK contends that Dan Cody has yet to have a period of incapacitation 

from work, never reported an injury, and has no medical proof linking an injury to his 

claim; therefore, he has not suffered an injury that entitles him to benefits.  After careful 

consideration, the Court denies the motion. 

 

History of Claim 

 

 Dan Cody drives a truck for G.UB.MK and alleges an injury occurring on 

September 22, 2016 due to exposure to coal ash.  G.UB.MK initially filed a Petition for 

Benefit Determination on February 24, 2020, and the parties agreed to a Scheduling 

Hearing.  However, after Mr. Cody failed to attend two Scheduling Hearings, the Court 

dismissed the case without prejudice on August 19. 

 

 Mr. Cody then filed a Petition for Benefit Determination the next day requesting 

medical and permanent disability benefits.  On December 7, the Court issued an Order that 

 
1 After the hearing, the Court requested the parties provide additional briefs on or before April 21.  Both 

parties filed responses. 
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amended the petition to include the issue of partial incapacity to work and remanded the 

case for further mediation.  Later, the mediator issued a Dispute Certification Notice that 

contained jurisdiction, compensability, medical benefits, temporary and permanent 

disability benefits as issues.  G.UB.MK then filed the present motion. 

 

Facts 

 

 G.UB.MK filed a Statement of Undisputed Material Facts, summarized as follows: 

 

1. Dan Cody claims he sustained occupational injuries or illnesses as a result of 

exposures to coal ash while working for G.UB MK. 

2. He is currently employed fulltime, without restrictions, as a commercial truck driver 

and Teamster for G.UB.MK. 

3. He first worked as a Teamster at the TVA Kingston Fossil plant beginning on 

October 28, 2009. 

4. He has never provided G.UB.MK with any medical report indicating he sustained 

an occupational illness or disease as a result of his work for G.UB.MK. 

5. He has never provided G.UB.MK with any medical report indicating he is unable to 

perform his duties as a truck driver or that he needs work restrictions as a result of 

any occupational exposure. 

6. June 26, 2020, he provided G.UB.MK with a current, valid Federal Motor Carrier 

Safety Act Medical Certification that certifies he is medically able to safely drive a 

commercial vehicle.   

 

It contends that Mr. Cody’s case is not ripe for adjudication because he has never been 

partially or totally incapacitated from work, and without incapacitation, the injury has not 

occurred.  Therefore, it argues the Court has no jurisdiction over the claim.  Further, it 

asserts that Mr. Cody never provided notice of an injury or presented any medical opinions 

to support his claim. 

 

Mr. Cody agreed to Facts 1-3 and 6.  He denied Fact 4 and provided a deposition 

where he testified that he reported an injury to his G.UB.MK supervisor, Brad Green, who 

took him to Tom Bock, Safety Manager.  He disputed Fact 5 and provided declarations 

from Drs. Nicholas Xenopoulos and Theron Blickenstaff to support his contentions.  He 

argues that regardless of whether he has been incapacitated, he reported an injury, 

supported it with medical proof, and is entitled to medical benefits. 

 

Analysis 

 

Summary judgment is appropriate if “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there 

is no genuine issue as to any material fact and that [G.UB.MK] is entitled to a judgment as 

a matter of law.”  Tenn. R. Civ. P. 56.04 (2020). 
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 G.UB.MK, as the moving party, must do one of two things to prevail: (1) submit 

affirmative evidence that negates an essential element of Mr. Cody’s claim, or (2) 

demonstrate that Mr. Cody’s evidence is insufficient to establish an essential element of 

his claim.  Tenn. Code Ann. § 20-16-101 (2020); see also Rye v. Women’s Care Ctr. Of 

Memphis, MPLLC, 477 S.W.3d 235, 264 (Tenn. 2015). 

 

 If G.UB.MK satisfies one of those elements, Mr. Cody must respond by producing 

affidavits, pleadings, depositions, responses to interrogatories, or admissions that set forth 

specific facts showing that there is a genuine issue for trial.  Tenn. R. Civ. 56.06.  If he 

fails to do so, “summary judgment, if appropriate, shall be entered against the [nonmoving] 

party.” Id. 

 

 First, G.UB.MK asserts that Mr. Cody has yet to sustain a compensable injury.  By 

statute, the date of injury for occupational diseases is the date of partial or total incapacity 

for work.  Tenn. Code. Ann. § 50-6-303(a)(1).  However, if an occupational disease does 

not disable the employee but still requires medical treatment, then the employer must 

provide medical benefits.  Tenn. Code. Ann. § 50-6-204(b)(1).  In other words, an employer 

may be required to provide medical benefits for an occupational disease, even though the 

employee has not missed work.  See Ingram v. Aetna Cas. & Sur. Co., 876 S.W.2d 91, 94 

(Tenn. 1994).2  For this reason, G.UB.MK is not entitled to summary judgment on the 

theory that, by law, Mr. Cody’s claim has not yet arisen.   

 

 Regarding the notice issue, Mr. Cody’s deposition testimony, that he provided 

notice to two G.UB.MK supervisors, places this issue in dispute.  Thus, summary judgment 

is not appropriate. 

 

Finally, G.UB.MK asserts that Mr. Cody has not presented any medical record 

suggesting he suffers from an occupational disease due to his work.  G.UB.MK did not 

present any case law that mandates that an employee must present medical evidence to 

obtain medical benefits.  That would be putting the cart before the horse, in essence 

requiring an employee to pay for his own medical opinion before the employer provided 

any medical benefits.  Workers’ Compensation law does not contemplate this, and 

G.UB.MK is not entitled to summary judgment on this issue.   

 

However, even if the law did require this medical evidence, Mr. Cody has presented 

a declaration from Dr. Nicholas Xenopoulos that asserts he suffers from coronary artery 

disease due to exposure of fly ash.  Specifically, the doctor writes, “[I]t is more probable 

than not that his exposure to coal fly ash during his employment in the Kingston ash spill 

 
2 G.UB.MK’s assertions, if true, would leave an injured worker who has not missed work but needs medical 

treatment without any recourse, since the Court of Workers’ Compensation Claims has exclusive 

jurisdiction to adjudicate interlocutory workers’ compensation claims arising on and after July 1, 2014. 



4 
 

was a substantial contributing cause of or substantially contributed to the aggravation of 

his coronary artery disease.”  Dr. Theron Blickenstaff’s declaration agrees with Dr. 

Xenopoulos’s conclusions, and he also asserts that Mr. Cody’s exposure caused or 

aggravated his hypertension.  These opinions dispute the fact the G.UB.MK asserts.   

 

 The fact that Mr. Cody’s claim for permanent disability benefits might not be ripe 

does not entitle G.UB.MK to summary judgment.  In viewing this case in a light most 

favorable to Mr. Cody, factual disputes exist that make summary judgment inappropriate.  

Therefore, G.UB.MK’s motion for Summary Judgment is denied.    

 

 The parties shall cooperate with the Court’s staff attorney, Traci Haynes, in setting 

a status hearing within thirty business days.   

 

ENTERED April 29, 2021. 

 

 

___________________________________ 

BRIAN K. ADDINGTON, JUDGE 

Court of Workers’ Compensation Claims 

 

 
CERTIFICATE OF SERVICE 

 

I certify that a copy of this Order was sent on April 29, 2021. 

 

Name Certified 

Mail 

Fax Email Service sent to: 

Jim Scott and 

John Dupree, 

Employee’s Attorneys 

  X jimscott264@gmail.com 

johndupree14@gmail.com 

Karen Crutchfield and 

Tyler Chastain, 

Employer’s Attorneys 

  X kcrutchfield@bsmlaw.com 

wtylerc@bsmlaw.com 

 

 

 

_____________________________________ 

    PENNY SHRUM, COURT CLERK 

WC.CourtClerk@tn.gov 
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NOTICE OF APPEAL 
Tennessee Bureau of Workers’ Compensation 

 www.tn.gov/workforce/injuries-at-work/  
wc.courtclerk@tn.gov | 1-800-332-2667 

Docket No.: ________________________ 

State File No.: ______________________ 

Date of Injury: _____________________ 

___________________________________________________________________________ 
Employee 

v. 

___________________________________________________________________________ 
Employer 

Notice is given that ____________________________________________________________________ 

[List name(s) of all appealing party(ies).  Use separate sheet if necessary.] 

appeals the following order(s) of the Tennessee Court of Workers’ Compensation Claims to the 

Workers’ Compensation Appeals Board (check one or more applicable boxes and include the date file-
stamped on the first page of the order(s) being appealed):

□ Expedited Hearing Order filed on _______________  □ Motion Order filed on ___________________

□ Compensation Order filed on__________________  □ Other Order filed on_____________________

issued by Judge _________________________________________________________________________. 

Statement of the Issues on Appeal 

Provide a short and plain statement of the issues on appeal or basis for relief on appeal: 

________________________________________________________________________________________ 

________________________________________________________________________________________ 

________________________________________________________________________________________ 

________________________________________________________________________________________ 

Parties 

Appellant(s) (Requesting Party): _________________________________________  ☐Employer ☐Employee 

Address: ________________________________________________________ Phone: ___________________  

Email: __________________________________________________________  

Attorney’s Name: ______________________________________________ BPR#: _______________________ 

Attorney’s Email: ______________________________________________ Phone: _______________________ 

Attorney’s Address: _________________________________________________________________________    

* Attach an additional sheet for each additional Appellant *

http://www.tn.gov/workforce/injuries-at-work/
mailto:wc.courtclerk@tn.gov
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Employee Name: _______________________________________ Docket No.: _____________________ Date of Inj.: _______________ 

Appellee(s) (Opposing Party): ___________________________________________  ☐Employer ☐Employee 

Appellee’s Address: ______________________________________________ Phone: ____________________ 

Email: _________________________________________________________ 

Attorney’s Name: _____________________________________________ BPR#: ________________________ 

Attorney’s Email: _____________________________________________ Phone:  _______________________ 

Attorney’s Address: _________________________________________________________________________ 

* Attach an additional sheet for each additional Appellee *

CERTIFICATE OF SERVICE 

I, _____________________________________________________________, certify that I have forwarded a 

true and exact copy of this Notice of Appeal by First Class mail, postage prepaid, or in any manner as described 

in Tennessee Compilation Rules & Regulations, Chapter 0800-02-21, to all parties and/or their attorneys in this 

case on this the __________ day of ___________________________________, 20 ____. 

 ______________________________________________ 
[Signature of appellant or attorney for appellant] 
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